IN THE UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

IN RE: RONALD BODENSTEIN and Case No. 98-81148
BARBARA ANN BODENSTEIN, Debtors Ch.7

JOHN T. LEE, PLAINTIFF

V. AP No. 98-8106

NATIONAL HOME CENTERS, INC. DEFENDANT

MEMORANDUM OPINION

Pending in the above-captioned adversary proceeding is Defendant National Home
Centers, Inc. (“Defendant”; “NHC”)’s April 21, 1999, Motion for Summary Judgment. The
Motion asserts that this action is barred on statute of limitations grounds. For the reasons
stated below, and by separate Order, Defendant’s Motion is granted and this adversary
proceeding is dismissed.

I. JURISDICTION

The Court hasjurisdiction over this matter pursuant to 28 U.S.C. § 1334. Further, the
above proceeding is a core proceeding within 28 U.S.C. 88 157(b)(1) and (b)(2)(K-O). The
following Memorandum Opinion constitutes findings of fact and conclusions of law in
accordance with Bankruptcy Rule 7052.

1. PROCEDURAL BACKGROUND
On November 21, 1996, Ronald Bodenstein and Barbara Ann Bodenstein (“ Debtors’)

filed a voluntary petition for relief under Chapter 13 of the United States Bankruptcy Code.



On Debtors' Schedules and Statements, they disclosed numerous prepetition transfers of
mortgagesand other intereststo NHC. During the pendency of the Chapter 13 case, properties
were sold and some of the proceedsdisbursed to NHC, pursuant to this Court’s Orders.

The Debtors' Chapter 13 Plan, as amended on March 26, 1998, was confirmed on
March 27, 1998. However, unsecured creditor First National Bank of Springdale, among
others, had filed a Motion to Convert the case to Chapter 7 on November 17, 1997. This
Motion wasfinally granted on July 21, 1998 and Debtors’ case wasconverted by Order dated
August 21, 1998.

The Plaintiff in this action, John Terry Lee (“Plaintiff,” “Chapter 7 Trustee”) was
appointed Chapter 7 Trusteeon August 25, 1998. He filed the instant adversary preference
action on February 12, 1999. Defendant NHC moved for Summary Judgment on April 21,
1999, asserting statute of limitations grounds. A hearing was held on March 1, 2000, in
Fayetteville, Arkansas, and the Court took the matter under advisement.

[1l. FINDINGS OF FACT*

At the time Debtors filed their Chapter 13 petition, on November 21, 1996, Mr.

Bodenstein was self-employed in the construction business. In schedules accompanying the

petition, Debtorslisted Defendant NHC asacreditor holding secured claimsviamortgageson

'Thefacts have been established viatestimony at the March 1, 2000 hearing; in a Joint
Stipulation of Facts dated February 29, 2000 (Paties' Joint Exhibit A, appended as Exhibit
A to this Opinion); or they derive from the Court'sfiles. It isawell-settled principle of law
that aCourt may takejudcial notice of itsown ordersand of recordsinacase beforethecourt,
and of documents filed in another court. Fed. R. Evid. 201; Elliott v. Papatones (In re
Papatones), 143 F.3d 623, 624 (1* Cir. 1998); In re Henderson, 197 B.R. 147, 156 (Bankr.
N.D. Ala. 1996).




five"spec" houseslocatedin BellaVista, Arkansas.? In addition, on Schedule F, Debtorslisted
$172,184.21 in unsecured debt to twenty-seven other creditors, most of whom had performed
construction or real estate-related services for the Debtors.

Intheir accompanying Statement of Financial Affars, regarding transfersmadewithin
ninety daysbeforefiling, Debtorsrepresented that "[n]umerouspaymentsfitting this category
have been made, and due to their volume they are not available at filing[.] AsDebtor intends
to pay al creditorsin full, it is expected that avoidance of preferences will not be anissuein
this case."® Debtors repeated this assertion in ther Narrative Staement of Plan, as to all
nonpriority unseaured claims?

Debtorsfurther disclosed that NHC had " picked up certain property and [has] reduced
[its] debt by that amount”; "[o]ther returns have been made to NHC and are simply too
numerousto prepare beforefiling as Debtor has done $400,000 in businesswith them over the
lastyear."> Inresponseto ltem 6, " Assignments and Receiverships,” Debtors stated that NHC
"has been assigned $200,000 in mortgages on adebt of [$] 190,000, whichwasto have satisfied

their claim," which would "be paid upon sale of houses."®

*These were introduced into evidence a the March 1, 2000 hearing as Plaintiff’'s
Exhibit 1, Schedule D, Claims 8-12.

SPlaintiff’s Exhibit 1, Statement of Financial Affairsat 1.
“Plaintiff’s Exhibit 1, Narrative Statement at 3.
SStatement of Financial AffairsItem 5, at 2.

6Statement of Financial Affairsat 3.



At varioustimes after Debtorsfiled their petition, during the pre-confirmation period,
the Court entered Orders approving the sal e of someof the propertiesat issuein thispreference
action.” For example, the Order of February 19, 1997, authorizing sale of the Castleford

property, recited the following language:

2. All funds shall be paid to the Chapter 13 Trustee, David D. Coop. The
record mortgage infavor of National Home Center shall not be paid at
closing, nor shall it remain alien . . . after theclosing.. . . .

3. The issue of preference has been raised as to the above mortgage]].
Thisissueis not dealt with by thisorder. If itislater determined that
the mortgages in favor of . . . Nationa Home Center were not
preferential, then National Home Center . . . shall be paid for [itg]
mortgages by the Chapter 13 Trustee. . . . If themortgages are avoided
aspreferential . . . then . .. Nationa Home Center shall be[a] general
unsecured creditor[] . . . . It isto be noted that all unsecured creditors
are listed to be paid 100% of their allowed claims under the plan.

The Canova Place and St. Neots Lane properties were disposed of by Orders dated
April 11, 1997 and April 18, 1997, respectively. These Orders both recited the following
language:

2. The property [in question] . . . is ordered to be sold . . . with the
mortgage lien[s] held by Naional Home Center . . . to attach to the
proceeds. . . subject to the further order of this Court with regard to the
validity and priority of said liens, with such proceeds to be paid to the
Standing Chapter 13 Trustee, DAVID D. COOP, for disbursement
pursuant to the further order of this Court.

"Again, some of these include three of the five properties that Debtors had disclosed
on Schedule D accompanying their petition in bankruptcy. The Orders approving the sales,
including those disposing of the properties over which the subsequent APs were filed, were
entered in the main bankruptcy case file, No. 96-81148.



OnJune 27, 1997, Debtorsfiled three adversary proceedings against NHC and others.
These suits were over three of the propeties at issue inthe preference action currently before
the Court.®2 The Court’s records show that al three adversary proceedings were disposed of
in short order.® On September 2, 1997, Consent Judgments were entered on all three
properties® Language contained in the Judgments all assigned NHC first priority and all
contained the following sentence: “T]here are no preference issues to litigate because no
creditor should receive less than full payment on the allowed claims.”**

A Planfiled July 10, 1997 contained arepresentation that “all creditors should bepaid
in full before the plan isin its 18" month.” (12.) Paragraph Three of that Plan stated that
“[u]lnsecured creditors are tobe paid 100%; Debtor hereby specifically waivesany futureright

to modify to pay less than 100% to unsecured creditors.”*?

8 AP No. 97-8035 concerned the Castleford property. AP No. 97-8036 concerned the
Canova property. AP No. 97-8037 concerned the St. Neots property.

°In essence, no litigation was required beyond the Complaint and Summons, an
Answer, and the above-noted Judgments. AP Nos. 97-8035 and 97-8037 closed on
September 17, 1997; AP No. 97-8036 closed on September 30, 1997.

1°These Judgments were introduced into evidence at the March 1, 2000 hearing as
Plaintiff’s Exhibits 7 - 9.

1 Judgments 1 2.

12This Plan was introduced into evidence at the March 1, 2000 hearing as Plaintiff’s
Exhibit 13. Thislanguage survived in thefinal plan. Plaintiff’s Exhibit 17 § 6.



Finally, after numerous objections to claims and to confirmation were litigated and
resolved, the Debtors' Plan, as amended on March 26, 1998, was confirmed on March 27,
1998. The confirmed Plan stated, in relevant part:*3

7. Other Provisions

a) Note that dueto . . . the fact that there are sufficient assets to pay all
creditors 100% (which is as much or more than they would be paid in
a Chapter 7 case), no preferences can be avoided in this case, and all
prepetition mortgages will be honored and paid at future closings
unless otherwise ordered.

b) In the event that all creditors are not paid 100% out of the properties
sold by 4/1/98, al available causes of action under the Bankruptcy
Code or case law including but not limited to preference avoidance
actionsshall beavailableto any party ininterest who haslegal standing
to pursue such causes of action.

The March 27, 1998 Confirmation Order stated, in relevant part:

3. If there are insufficient funds on hand to pay all creditors 100% after
the April 1, 1998 deadline set for the sale of property of the estate, the
joint motion by First National Bank of Springdale, the Bank of
Bentonville, and Wood Truss Systemsto convert the Debtors Chapter
13 caseto acauseunder Chapter 7 shall be set by subsequent notice of
the Court.

Debtors filed a feasibility report as ordered, on April 15, 1998.** In it, Debtors

“candidly state[d]” that therewereinsufficient fundsto meet the one-hundred percent promise.

3Hereafter “ Plan language,” al so reproduced in Joint Exhibit A 11, appended tothis
Opinion as Exhibit A.

14The Report was entered into evidence at the March 1, 2000 hearing as Defendant’ s
Exhibit 25.



ThisCourt heard and granted First National Bank of Springdale’ s November 17, 1997
Motion to Convert on July 21, 1998. The case was converted from Chapter 13 to Chapter 7
by Order dated August 21, 1998 and noticed out as of August 25, 1998.%°

At al times during the pendency of the Debtors Chapter 13 bankruptcy, David Coop
was Standing Chapter 13 Trustee for the Eastern and Western Districts of Arkansas® Mr.
Coop filed no preference actions

Plaintiff John Terry Lee was appointed Chapter 7 Trustee on August 25, 1998. He
conducted the first meeting of creditors on September 17, 1998.%" He sued NHC in the instant
adversary preference action on February 12, 1999. He amended the AP Complaint on June 2,
1999 to add an “equitable tolling” assertion in response to NHC's limitations defense.’®
Plaintiff’s Second Amended Complaint, filed March 1, 2000, asserts that the Plan language

attempting to presarve the preference actions al 0 served to toll the statute of limitations.

>The Notice was entered into evidence at the March 1, 2000 hearing as Defendant’s
Exhibit 15.

Mr. Coop was appointed Standing Chapter 13 Trustee on March 20, 1995; his
appointment wasratified on March 31, 1995 (Exhibit 1 to Parties’ Joint Exhibit A, appended
as Exhibit A to this Opinion); and he was the Trustee at the time the petition in this case was
filed, on November 21, 1996. Thus, Mr. Coop’ s appointment became effectiveasto the case
at hand on the latter date.

7 Attorney William Clark testified at the March 1% hearing that he personally had
discussed the preference issue with the Trustee at the time of the first meeting. Further, the
parties have agreed that the preferences were never, neither then nor at any other time,
concealed from the Trustee. Joint Stipulation introduced into evidence at the March 1, 2000
hearing and appended to this Opinion as Exhibit A.

15The Amendment further attached copies of the Court’ s prior Orders concerning the
Canovaproperty (115(a), (c)); the St. Neotsproperty (115(b), (f)); and the Castleford property
(115(d)).



On February 29, 2000, shortly before the March 1% hearing, the parties filed a Joint
Stipulation of Undisputed Facts.*® This Stipulation contained the Plan language attempting to
preserve the preference adions. The parties further agreed that Debtors “did not conceal the
prepetition transfers of mortgagesto NHC, nor did the Debtors otherwise engagein fraudulent
conduct regarding the prepetition transfers of the mortgages to NHC.”%

V. POSITIONS OF THE PARTIES

NHC contends™ that the limitations period within which preference actions may be
brought, 11 U.S.C. § 546, commenced to run on November 21, 1996, the date the initial
Chapter 13 petition wasfiled. Thelonger of two periods avalable under section 546 expired
two years thereafter, on November 21, 1998. Eighty-three days after that date, however, on
February 12, 1999, Plaintiff sued NHC on a preference theory. NHC concludes that because
that suit was eighty-three days late, it was barred and, accordingly, summary judgment in

NHC’ sfavor should be granted.

19T his stipul ation was i ntroduced into evidence at the March 1, 2000 hearing as Joint
Exhibit A and is appended to this Opinion as Exhibit A.

20Joint Exhibit A 1 13, appended to this Opinion. Plaintiff’s counsel is to be
commended for forthrightly declining, when the facts did not support it, the principal legal
theory available as to “equitable tolling”: That the trustee, despite the exercise of due
diligence, wasprevented from asserting acause of action because heremained unaware of that
causeof action duetofraud. Jobinv. Boryla(InreM&L BusinessMachine Co.), 75 F.3d 590
(10" Cir. 1996); Moratzka v. Pomaville (In re Pomaville), 190 B.R. 632 (Bankr. D. Minn.
1995).

ZLApril 21, 1999 Motion for Summary Judgment.



NHC further contends®® that the Plan language,® which attempted to preserve
preference actionsif all creditors were not paid one-hundred percent, contained no deadlines
within which the actions must be filed. Because of the latter silence, NHC argues, the Plan
language should be held to have no impact whatsoever on the statutory limitations period.

NHC further argues® and Plaintiff agrees,® that the Debtors had never attempted to
conceal any of the challenged transactions; on the contrary, they sought and got this Court’s
approval before going forward with any transfers of money to NHC.

Thus, NHC concludes, given that the limitations period was not tolled by agreement
of the parties, nor by specific Court Order, nor by Debtors’ misconduct, Plaintiff hasfailed to
sustain his burden in opposing NHC' s limitations Motion.

In Plaintiff’s part, his March 24, 2000 Post-Tria brief consolidates the various
alternative thearies with which he has opposed NHC’ scontentions, as fdlows:

1 ThePlaintiff-Chapter 7 Trustee had onefull year after his appointment to
sue, pursuant to 11 U.S.C. § 546(a)(1)(B); or

2. The Plan language, read as a contract between the parties, suspended the
statute of limitations;* or

#2Qctober 12, 1999 Supplementary Brief.

ZpParagraph 7 of theMarch 27, 1998 confirmed Chapter 13 Plan, asreproducedin Joint
Exhibit A 111, appended to this Opinion.

#Reply Brief of June 7, 1999.
25 Joint Exhibit A 113, appended to this Opinion.

26pjaintiff first advancedthisdefenseinaletter brief dated October 12,1999, inwhich
he cited two elderly Arkansas cases for the proposition that, in the absence of a statute to the
contrary, aprovision in a contract may modify a codified limitations period.



3. The Plan and surrounding proceedings had the effect of tolling the
limitations period.

As to the latter theory, Counsel for Plaintiff argued ordly, at the March 1, 2000
hearing, that if there is an order or proceeding that would prevent a person from bringing an
action, the limitations period should be deemed tolled until the action became viable again.
Specifically, Counsel urged that the statute of limitaionsin this casewastolled for aroundsix
months, starting from the date of the adversary-proceeding Consent Judgments of early
September, 1997,% to around the date of the Plan and Confirmation Order promising one-
hundred percent payout, in late March 1998. Throughout this period, counsel asserted, no
person could have brought a preferenceaction. Thus, counsel argued, the February 19, 1999
Complaint was well within the permissible two-year period.®
V. CONCLUSIONS OF LAW

Section 546 of the Bankruptcy Code provides, in the part relevant to this cause:

@ Anaction . . . may not be commenced after . . .
Q) the later of —

(A)  2yearsafter the entry of the order for relief; or

#'The September 2, 1997 Consent Judgments, introduced into evidence as Plaintiff’s
Exhibits7-9, assigned NHC first priority and all contained thefollowing sentence: “ T]hereare
no preference issues to litigate because no creditor should receive less than full payment on
the allowed claims.”

?8The math underlying Counsel’ s argument gppearsto bethat, by factoring in the six-
month-period of tolling (September 1997 through A pril 1998) tothetwo-year statutory period
(which, absent tolling, would have ended on November 21, 1998), the cut-off date would be
May 1999. Alternatively, in Plaintiff’s March 24, 2000 Post-Trial Brief, Counsel urged that
that tolling period should run from February 18, 1997 through April 1998. Brief at 3.

10



(B) 1 year after the appointment . . . of the first trustee under
section 702 . . . or 1302 of thistitle if such appointment .
.. occurs before the expiration of the period specified in

subparagraph (A).
11 U.S.C. § 546 (West 1999) (emphasis added).

The law applied to the facts of this case necessitates the following reault:

The statute provides that preference actions must be instituted no later than two years
after the date of appointment of the first trustee. Thefirst Trusteein this case was Mr. Coop,
the standing Chapter 13 Trustee, who held that position on November 21, 1996 when Debtors
filed their Chapter 13 petition. The limitations period within which preference actions may
be filed began to run on that date; the longer of two periods available under section 546 (two
years from that date) expired on November 21, 1998.° Plaintiff-Trustee did not commence
his preference action against NHC until February 12, 1999, eighty-three days outside the
limitations period. Thus, this preference suit istime-barred and NHC’ s Motion for Summary
Judgment must be granted.

The rest of this Opinion assesses Plaintiff’ s defenses as unavailing.

A. Chapter 7 Trustee Had One Y ear After His Appointment To Sue

2*The November 21% cut-off date furnished Plaintiff a three-month window to sue
after hewas appointed on August 25, 1998. (Exhibit A, 113.) Thefacts of this case are what
they areinthisregard. If they had been different—that is, if Plaintiff Chapter 7 Trustee had
been appointed after the limitations period had run — perhaps the law might have worked an
unacceptableresult. However, those are not the facts currently beforethis Court. Thus, this
is not the appropriate case in which to recraft the law’ s effect judicially, even assuming that
this Court has the power to do so in the first instance.

11



Plaintiff arguesthat he brought this suit timely because section 546(a)(1)(B) furnishes
him one full year after his appointment date on August 25, 1998.

Some authority for this position exists, but not in thisjudicial circuit and not under the
currently controlling statute Bankruptcy courts have reached contrary resultsin the past, but
at least three cirauit courts of appeal s, including the Eighth Circuit, have held, since then, that
section 546(a)’ s language unambiguously provides for a single two-year time-frame. The
period commencesto run on appointment of thefirst trustee, during whichtwo-year period that
trustee, or any subsequently appointed trustee, can pursue avoidance actions. Onceany trustee

is appointed, the limitations period is set in motion. Jobin v. Boryla (In re M& L Business

MachineCo.), 75 F.3d 586, 588, 589 (10" Cir. 1996); McCuskey v. Central Trailer Svcs., Ltd.,

37 F.2d 1329, 1332 (8" Cir. 1994); Ford v. Union Bank (In re San Joaguin Roast Beef) 7 F.3d

1413, 1416 (9" Cir. 1993).%° See also Mendelsohn v. Sequa Financial Corp. (In re Frank

SantoraEquip. Corp.), 231 B.R. 486 (E.D. N.Y. 1999) (two-year period runsfrom appointment

of Chapter 7 Trustee, after conversion from Chapter 11 case in which no trustee had been

appointed); Grabscheid v. Denbo Iron & Metal Co. (Inre Luria Steel and Trading Corp.), 189

%The Jobin panel further noted:

Werecognizethat, in 1994, Congress amended 8§ 546(a) to make it clear that the
limitations period runs after the appointment of the first trustee. 11 U.S.C. 8§
546(a)(1)(B). In light of the fact that 8§ 546(a)(1) was amended against the
backdrop of inconsistent case law and that Congress chose to underscore the
importanceof astatute of limitationsrather than thevariousrol es of trusteesunder
different chapters, we consider this 1994 amendment to have been aclarification,
rather than a change, in the law.

Jobin, 75 F.3d at 590 n. 6 (citations omitted).

12



B.R. 418 (E.D. Ill. 1995) (pre-1994 staute conferred on trustee the one-year period in that
case, because case converted from atrustee-less Chapter 11 to Chapter 7 before expiration of
theinitial two-year period).

Thus, counting from the date the petition was filed on November 21, 1996, Plaintiff’s
February 12, 1999 suit was untimely filed. Plaintiff’s theory to the contrary, furnishing the
second Trustee another one-year period from his August 1998 appointment in which to sue,

isnot legally cognizable.

13



B. The Plan Language Contractually Suspended the Statute of Limitations

Plaintiff argues® that the Plan language® should be held to modify the codified
limitations period.

For the argument to succeed in this case, the operative language must have made clear
that the creditor wasexpresslywaiving the statute of limitationsdefense, in exchangefor either
the Chapter 13 trustee’s or the debtor’ s forbearance from commencing suit for a certain time

period. Brandt v. Gelardi (Inre Shape, Inc.), 138 B.R. 334, 337-38 (D. Maine 1992) (paties’

express agreement to that effect modified statutory limitations period).

The Plan language in the case at bar recites no such agreement. On thecontrary, itis
entirely silent on the subject of alimitations period.

However, the preference issue itself had been front and center throughout the
proceedings, up to and including the March 27, 1998 Confirmation Order. This Order
specifically contemplated that within a matter of days of that Order, the one-hundred percent
payout might be seen not to succeed. If it did not -- i.e., if the sale that was to take place on

April 1% did not raise the hoped-for funds -- the Court was to hear and decide creditors

310ctober 12, 1999 letter brief

$2Exhibit A, 11

14



pending motions to convert the case.®® That is all the Order and Plan say on the point of
preference actions, however. Asto the limitations question, both are slent.

Other testimony at the March 1, 2000 hearing confirmed that, far from expressly
waiving or presaving alimitations defense, the parties simply did not contemplate it at all.

Gordon Long, NHC Credit Manager, vigorously denied that any agreement as to the
limitations period ever existed.

Similarly, in responseto aquestion on cross-examination whether there had been “ any
mention at all” of the limitaions issue throughout the proceedings, James Wyre, Debtors
attorney, testified that it “had not been discussed.”

ChrisLide, attorney for SkeetsElectric, another creditor that hadreceived apotentially
preferential payout, had been present at numerous hearings throughout the preconfirmation
proceedings. Hetestified at the March 1% hearing that at no time had anyone ever discussed
statute of limitations issues during the course of the proceedings. If they had, he stated, he
never would have agreed to waive the defense.

William Clark, attorney for creditor First National Bank of Springdale, testified that

after the case converted, hewrote aseriesof |ettersto the Chapter 7 Trustee requesting that the

#3The Order stated: “If there are insufficient funds on hand to pay all creditors 100%
after the April 1, 1998 deadline set for the sale of property of the estate, the joint motion by
First National Bank of Springdale, the Bank of Bentonville, and Wood Truss Systems to
convert the Debtors Chapter 13 case to a cause under Chapter 7 shall be set by subsequent
notice of the Court.” March 27, 1998 Confirmation Order 3. The Joint Motion to Convert
was granted on July 21, 1998 and Debtors' case was converted from Chapter 13 to Chapter
7 by Order dated August 21, 1998.

15



Trustee file a preference action timely 3* Mr. Clark testified that he had been mindful at the
time of writing that there had been no agreement as to the limitations period.*

Thus, the specificity necessary to find that the Plan language should modify the
statutory limitation simply does not exist in thisrecord. Accordingly, Plaintiff’sargumentto
the contrary cannot prevail.

C. The Assertion of One-Hundred Percent Payout, and Orders Based on That Assertion,
“Unegquivocally Precluded” Any Preference Actions

By representing that preference actions were “ unequivocally precluded,”* Plaintiff’s

counsel overstates the matter.

¥ Theletters were dated August 31, 1998; October 19, 1998; and November 4, 1998.
Defendant’ s Exhibits 22-24. The October 19" |etter asks whether the Trustee had filed any
preference actions. The November 4™ |etter asks the Trustee to call “as soon as possible’ to
inform counsel whether the Trustee had brought fraudulert transfer challenges. Exhibit 24
(emphasisin original).

% Attorney Steven Zega, who represented Wood Truss Systems, another creditor, also
wrote aletter to the Chapter 7 Trustee on September 28, 1998, Defendant’ s Exhibit 26. This
letter stated that Zegawas* very interested in having [the Trustee] pursueapreferenceaction.”
Zega testified at the March 1% hearing, and a handwritten notation at the bottom of the
September 28" | etter bears out histestimony, that the Trustee responded that hewasinterested
in pursuing a preference action but that he first needed to review the Chapter 13 case files as
to the property sales and payment of proceeds generated from them. Mr. Zega then wrote
another letter to the Chapter 7 Trustee’ sattorney, on December 21, 1998, Defendant’ sExhibit
28, stating that “about a month ago,” Zega had understood the Trustee to have hired counsel
to bring the preference action. A supreme irony in this instance is that the statute of
limitations period had expired exactly one month to the very day prior to this letter, on
November 21, 1998.

3¢plaintiff’s March 24, 2000 Post-Trial Brief at 3.

16



First, there “is absolutely no guarante€’ that any Chapter 13 plan will result in
successful one-hundred percent payout.® In re Bennett, 35 B.R. 357, 360 (Barkr. N.D. IlI.
1984). Accordingly, challenges to transfers can be brought even notwithstanding a one-
hundred percent promise. Thus, the Bennett court granted the Chapter 13 debtor’ s motion for
turnover under such circumstances, holding that the involuntary transfer was a voidable
preference because the creditor would receive more than it would haveunder a Chapter 7.

In the samevein, when there was “ potential” for aresult on conversion different from
one-hundred percent payout, courts have held such transactions voidable but have stayed
avoidance*“until the Chapter 13 Plan [was] fully administered or the petition [was| converted

toaChapter 7....” Marshv. First National Bank (In re Marsh), 28 B.R. 270, 272 (Bankr.

S.D. Ohio 1983) (emphasis added) (voidability found when debtor’ s exemption not impaired
under Chapter 13, but “potential” for impairment existed if casewereto convert). Seealsoln
re Hobaica, 77 B.R. 392, 394 (Barkr. N.D. N.Y. 1987) (whenever hypothetical didribution
revealspreferred creditor would get | essthan one-hundred percent payout, prepetition transfer

isvoidable).

¥’William Clark, counsel for Creditor First National Bank of Springdale, recognized
this home truth when he testified at the March 1, 2000 hearing that his hope for one-hundred
percent payout in the case at bar may have been “naive.” Similarly, NHC arguesinits April
13, 2000 Post-trial Brief at 16: “Certainly at the beginning of the case the picture was much
more optimistic than now but an optimistic forecast [isonly that]. . . . If theresult of the sales
... had been knownto the Debtors earlier or had the Debtors been aware of the additional
liabilitiesthey weretoincur asaresultof the Internal Revenue Services' assessmentsperhaps
the result would have been different.”

17



Otherwise, courts seem rarely to permit equitable tolling of the statute of limitations,
absent the kind of “ extraordinary circumstances’ that existedin Jobin, 7 F.3d 586. There, the
bankruptcy court had expressly rued that the trustee had no standing torai se an avoidance suit
against aplaintiff inadeclaratory action; thetrustee’ stimely appeal of that ruling was pending
when the limitations period ran. This, the court of appeals held, was a circumstance
sufficiently “extraordinary” to toll the statute.

In the case at hand and unlike in Jobin, however, the Chapter 13 Trustee could have
brought such an action. The Circuit Court of Appealsfor the Eighth Circuit hasfound that the
Code expressly confers standing on trustees, which standing can be extended to debtors in
somecases. 11 U.S.C. §548(a)(2)(B)(l) (trustee' savoidance power applied to transfers made

while insolvent); 8522(h) (extended to debtors in limited circumstances); Wade v. Midwest

Acceptance Corp. (In re Wade), 219 B.R. 815, 819 (8" Cir. B.A.P. 1998); LaBargev. Benda

(In re Merrifield), 214 B.R. 362 (8" Cir. 1997). Thus, either the Chapter 13 Trustee or the

Debtors had standing to lodge a preference suit during the pendency of the Chapter 13 case.
Notwithstanding the law being settled on that point, the Chapter 13 Trustee's
representative, Lonnie Grimes, testified at the March 1% hearing to his belief that only the
Debtor, and not the Trustee, had such standing.
That the Chapter 13 Trustee did not sue, based on amisapprehension of thelaw, ismost
regrettablein this case because, as a practical matter, he wasthe only one with standing to do
so. ThisCourt’slegal research comports with that to which Attorney William Clark, counsel

for First National Bank, testified at the March 1, 2000 hearing: Creditorsgenerally do not have

18



standing to challenge a preference.® Cambridge Tempositions, Inc. v. Cassis (In re Cassis),

220B.R. 979, 983 (Bankr. N.D. lowa1998) (trustee, not creditor, isappropriate party to weigh
merits of preference action against costs and benefits to estate).

Asto the Debtors, they transferred theintereststo NHC voluntarily, so they would not
have been likely to sue either.®

AttheMarch 1% hearing, creditors’ attorneystestified in onevoicethat fromtheir point
of view, any attemptsto alter the situation, other than the exertion of mere persuason, would
have been unlikely to succeed.

Mr. Clark testified that he did not object to the Chapter 13 Plan becauseit would have
been a “waste of time”; there was “no reason” to do so, in light of the one-hundred percent
promise.

Debtors' counsel James Wyre testified that the parties involved in the adversary
proceedings consented to entry of the Consent Judgments because, in light of the one-hundred
percent promise, there would have been “no point” in doing otherwise.

Chapter 13 Trustee' s representdive Lonnie Grimestestified to the same effect.

%8 See also letter from attorney William Clark to the Court, dated February 13, 1997,
Defendant’ s Exhibit 21, in which counsdl sets forth his research to similar effect.

%9The quick disposal of the prior adversary proceedings, with Debtors as Plantiffs,
bearsout thispoint. Additionally, Debtors’ counsel Wyretestified at the March 1% hearing
that preference actions were not in the Debtors' interest; the Debtors preferred to “leavethat
[course of action] up to the trustee or the creditors who had standing to do so.”

19



So did Steve Zega, another creditors’ attorney, who stated that any effort of histo urge
a preference suit, other than the letter-writing that he did do,* would have been a “waste of
[hig] client’stime” and simply not worth it, to “chase down a $1300.00 claim.”

ChrisLide, whosecreditor-client had recei ved potentially preferential payments, stated
that it was “against his client’s interest” to pursue a preference action; this would have been
the Trustee' s responsibility.

Mr. Clark testified that his, or his and other creditors counsel’s, solution to the
situation wasto insist on insertion of the language in the Plan that “[u]nsecured creditors are
to be paid 100%; Debtor hereby specifically waivesany future right to modify to pay lessthan
100% to unsecured creditors.”** The language in the Confirmation Order stated that
“preference avoidance actions shall be available to any party . .. who has legal standing to
pursue [them] . ...” Further, the Order statesthat if the one-hundred percent promise failed,
the Court would hear the creditors’ Motion to Convert the case to Chapter 7.42

So no-one with standing was “unequivocally precluded” from suing during the
pendency of the Chapter 13 case, as Plaintiff would have it. To the contrary. Taken as a

whole, the evidence demonstratesthat, as NHC argues, “the parties did not bring a preference

“°Qupran. 35.
“1Plan confirmed March 27, 1998 9§ 6; Plaintiff’ s Exhibit 17.

*2March 27, 1998 Confirmation Order { 3; Joint Stipulation, Exhibit A 7 11.
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action because they did not think it would be successful, not because it was specifically
precluded.”®

In light of the unanimous decision on the part of al parties not to act, then, the record
further establishes™ that every conceivable effort was made to preserve the preference action
during the pendency of the Chapter 13 case, not to preclude it.

The ultimate regrettable circumstance in this case is that, on conversion, Plaintiff
Chapter 7 Trustee did not timely sue on the preferenceissue, despitehaving had around three
months in which to do so. The Trustee now asks this Court to rewrite the statute to permit
such untimeliness. Thisthe Court cannot do, as regrettable the result may be on the facts of
this case.

In conclusion, on thefacts of this casethe Codeisclear in providing no more than two
years after the filing of the petition in which to pursue preference avoidance actions. The
Chapter 7 Trustee filed eighty-three days after the two-year period expired. The exception to
thisrule, available in cases of deltor misconduct, does not apply to this case. Further, there
was no legaly cognizable agreement between the parties to suspend the running of the

statutory period. Lastly, therewas no authoritativeprohibition on suing, which, on other facts,

*3April 13, 2000 Post-trial Brief at 15.

*SeelanguageinFebruary 19, 1997 sale Orders (preferenceissue raised but not dealt
with; if NHC mortgages avoided | ater as preferential, then NHC to become general unsecured
creditor); and in September 2, 1997 AP Consent Judgments (NHC assigned first priority; no
preference issues because of one-hundred percent promise).
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might otherwise be deamed to toll the limitation. Thus, this preference action istime-barred;

NHC’ sMotion for Summary Judgment isgranted; and thisadversary proceeding i sdismissed.
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CC:

IT ISSO ORDERED.

John T. Lee, Plaintiff
Ronald Boyer for Plaintiff
James Wyre

M. Todd Wood

U.S. Trustee

ROBERT F. FUSSELL
UNITED STATES BANKRUPTCY JUDGE

DATE:
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IN THE UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF ARKANSAS
FAYETTEVILLE DIVISION

IN RE: RONALD BODENSTEIN and Case No. 98-81148
BARBARA ANN BODENSTEIN, Debtors Ch.7
JOHN T. LEE, PLAINTIFF
V. AP No. 98-8106
NATIONAL HOME CENTERS, INC. DEFENDANT
ORDER

Based on a Memorandum Opinion of even date, 11 U.S.C. § 546 provides that the
limitations period within which preference actions may be filed began to run in this case on
November 21, 1996, when Debtorsfiled their Chapter 13 petition. The section 546 limitations
period expired on November 21, 1998. Plaintiff-Trustee did not commence his preference
action against NHC until February 12, 1999, eighty-three days outside the limitations period.
Thus, this preference suit is time-barred and NHC’ s Motion for Summary Judgment must be
granted. The above-captioned adversary proceeding is hereby DISMISSED.

IT ISSO ORDERED.

ROBERT F. FUSSEL L
UNITED STATES BANKRUPTCY JUDGE

DATE:

CC: John T. Lee, Plaintiff
Ronald Boyer for Plaintiff
James Wyre



M. Todd Wood
U.S. Trustee
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